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1. Labour Law 1997 of the Kingdom of Cambodia   
2. Circular 005 dated 06 March 2000 on Right to Strike  

 

 

 

 

 

 

 

 

  



 
 
Unofficial translation from the original Khmer version  

©All rights reseerved (GMAC)  2 

 
Strike 

rrr2sss 

 
The Constitution recognizes the right to strike but this right must be in accordance with the law in 
order to avoid affecting public order and affecting the right of other people who are not strikers. 
However, the Association has noticed that the exercise of this right is generally not in accordance with the 
law and sometimes the exercise of their right affects the right of other workers/employees who are not 
strikers.  
 
According to the 32th Synthesis Report of ILO/BFC released in June 2015, the number of strikers 
occurring in the textile, garment and footwear industries from November 2011 to the time this report was 
released was 100% against the legal procedure. A non-procedural strike can mean an illegal strike but the 
right to determine the legality of a non-procedural strike as illegal is given to the labour court or common 
court when the labour court has not been created.  
 
What is illegal strike? What is the legal basis or legal conditions for determining an illegal strike? What is 
the effect of a strike?  
 
1. Definition:   
According to Article 318, Paragraph 1, of the Labour Law and Circular 005 on Right to Strike, the 
definition of a strike is a work stoppage collectively agreed by a group of workers/employees and 
organized in an enterprise/establishment in order to demand a solution to their demand from the employer 
as well as working conditions. In addition, the Circular on Right to Strike emphasizes further with regard 
to the definition elements that a strike is a work stoppage which the workers/employees must be in the 
compound of the factory, enterprise/establishment in order to protest or demand something from the 
employer i.e. strike is not a march in group to another place. 
 
From this definition provided for by Article 318 of the Labour Law and the Circular on Rights to Strike, a 
strike must fulfill 3 criteria:  
Criteria 1: a work stoppage by a group of workers/employees who agreed upon (this work stoppage 
must be in the compound of the factory, enterprise/establishment)  
Criteria 2: for the purpose to getting a fair solution for their demand.  
Criteria 3: Solution as a condition to return to work as usual.  
 
According to the criteria of strike above, we can see that there could be a consequence that requires an 
interpretation on the word “a group of workers/employees”. How many workers are considered a group 
of workers/employees while some criteria are considered absence, not a strike. There is no legal 
regulation or decision of the Arbitration Council or precedent of the Arbitration Council determining the 
exact number of how many workers/employees is called a group of workers/employees. The 
determination of the 3 legal identities or criteria of strike above is to avoid assuming all cases as a strike.  
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For example: About 5 workers/employees have not come to work for 5 days and the employer just heard 
from their fellow workers/employees that they were absent because they wanted to demand skill bonus of 
$5 in addition to the existing skill bonus and only when the employer agreeing to provide for such a 
demand will they agree to return to work. Is the “not coming to work” considered as a strike or absence?   

Solution: Based on the legal characteristics or criteria above, we can conclude that this situation is not the 
case of strike. It is the case of absence based on the following reasons:  
Criteria 1: The 5 workers/employees did not come to work. The 1st criterion is that the 
workers/employees must be present at work and stop working collectively (not being absent).  
Criteria 2: The employer did not know clearly what request or demand of workers/employees was, just 
information from their fellow workers without knowing whether it was true or false. Although the criteria 
did not determine what request or demand must be made in writing or orally, such a reason of being 
absent from work makes the parties unable to contact each other to negotiate for a solution (being absent 
of one side).      
Criteria 3: The solution which is the condition of returning to work is also impossible because the 
worker/employee party was absent (being absent of the party).  
 

 

Precedent of the Arbitration Council 
1. The work stoppage by a group of workers/employees made in an enterprise/establishment which is not 
the purpose of resolving their demand with the employer and as the condition for returning to work is not 
considered as strike according to Article 318 of the Labour Law. (Arbitral Award 33/06) 

  

2. Exercise of Right to Strike  
Once again, the right to strike is guaranteed by the Constitution of the Kingdom of Cambodia. However, 
this right must be exercised in accordance with the legal procedure as stipulated in the Labour Law. 
According to Article 319 and Article 320 of the Labour Law, the right to strike can be exercised under the 
following conditions:  

A- The workers/employees have done their best to resolve the dispute in accordance with the 
following peaceful means: Resolving a dispute peacefully means the workers/employees have 
negotiated to resolve the labour dispute from the stage of conciliation by the Ministry of Labour 
and Vocational Training’s officers in charge and the procedures of the Arbitration Council. 
According to the spirit of the Labour Law, a strike is the last resort in the collective labour 
dispute resolution mechanism to demand that the employer fulfill their demand.   

 

 

 

 

 

B- This right can also be exercised in case there is an objection to the decision of the Arbitration 
Council or Arbitration Council did not resolve or did not give notice of the resolution of the 
Arbitration Council within 15 days.   

C- The right is exercised for the purpose of legal strike to force [the employer] to respect a CBA or 
the law and to protect the interests of the economy and social occupational interests of the 
workers/employees. This means that it is to force the other party to respect a CBA or law which is 
a dispute related to rights and to protect the interests of economy and social occupation which is a 

A strike is the last resort in the collective labour dispute resolution 
mechanism. Starting to organize a strike without following the 
collective labour dispute resolution mechanism is considered a 

strike against the legal procedure. 
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dispute related to interests. On the contrary, the workers/employees cannot exercise this right 
based on the illegal purpose of the strike, such as (1) opposition to the interpretation of legal 
regulation originating from the law or CBA or any rule related to the resolution of the Arbitration 
Council which the parties have agreed uponand (2) overhaul of CBA or resolution of the 
Arbitration Council which both parties have agreed and when the CBA or resolution of the 
Arbitration Council has not expired.   
 
Once again, although this right allows the exercise, the procedures as stipulated in the law and the 
statute of the union must be enforced.   
 

3. Procedure before the strike  
Before reaching a strike, the worker/employee party must respect some specific procedures as follows:  

A- Procedures set out by the union’s statute: The right to strike is the individual right of each 
worker/employee but this right is only used by workers/employees collectively to demand their right 
and interests of their group. This right does not belong to a union or union leaders. The union is only 
entitled to the right to represent the workers/employees. A strike must be announced in accordance 
with a specific procedure according to the union’s statute and this statute state a condition of approval 
by a secret vote on decision to strike.  
 
For a local union or union that has been registered in the enterprise/establishment, the leaders of the 
union must call a meeting to seek an agreement from all the workers/employees who are their 
members before deciding a strike. The votes for a decision to strike or not to exercise this right to 
strike depends on the statute of a union. In case the workers/employees who are members of the 
union refuse to exercise the right to strike, the strike cannot be organized and the union leaders 
have no right to decide a strike themselves or provoke the workers/employees or threaten or 
force the workers/employees to join a strike or to vote in favor of a strike. In case the 
workers/employees vote for a strike, the worker/employee party or representative is obliged to 
give notice to the enterprise/establishment, not voting to exercise this right and implement it 
immediately.  
 

 
 
 
 
 
 
 

Current Situation: According to the ILO-BFC’s 32nd synthesis report, 135 strikes were all strikes 
against the legal procedure. Of those strikes, it showed that the union did not fulfill at least one or more 
of the strike procedures. Meanwhile, according to the observation of GMAC, we did not see a secret vote 
in accordance with the union statute before deciding a strike. To show transparency, a union should 
organize a vote to seek an agreement to exercise this right and take a minutes and then send the minutes 
to the enterprise/establishment together with notice of the strike in order to avoid this right from being 
decided by the union leaders or individual, not strikers which will not serve the interests of the 
workers/employees.     

  

B. Prior notice:  
A strike must have 7 working days’ notice and file it at their enterprise or establishment. If the 
strike affects some activities or a sector of activities, the strike notice must be filed at the association 
of the employer, if any. The strike notice must state clearly the reason for the strike.  
 
This strike notice must be up to at least 15 days counting only working days if the strike affects an 
essential service. Affecting the essential service means the halt of service which leads to a danger or 

The right to decide a strike is the right of the workers/employees of 
the union, not the right of the union leaders to decide to strike or not 

to strike. 
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will lead to the danger to the life, security or health of the people as a whole or one sector. The term 
“essential service” in the context of the Labour Law gives only a broad definition but the right to 
determine the name of the enterprise to have this essential service shall be authorized to the Ministry 
in charge of labour. However, an objection to the qualification of any service as essential service is 
the authority of the labour court and in case this court has not been established yet, the authority shall 
be given to the common court.  

    

Precedent of the Arbitration Council  
 

1.  If workers/employees organize a strike without following the procedure as stipulated in Article 324 on 
notice, the workers/employees shall lose its legal protection related to the strike action. (Arbitral Award 
56/04, 73/04 and 111/04)  
 

During the strike notice, it does not mean that the worker/employee party is ready for only the strike, the 
worker/employee party shall attend a meeting in order to create a minimum service in case the 
workers/employees reserve the rights to strike and on the other hand, it is the time during which the 
minister in charge of labour shall find a way by cooperating with relevant ministries to conciliate this 
dispute as when a strike occurs, the parties to the dispute will incur a loss. 
 
A meeting to create minimum service here is to ensure the protection of machinery and equipment of the 
enterprise. During the discussion for the creation of this minimum service, if there is not any agreement, 
the right and authority to determine this minimum service shall be given to the Ministry in charge of 
labour. In this case, the workers/employees who must mobilize to serve the minimum service of the 
establishment/enterprise are obliged to fulfill this service and if the workers/employees are not present or 
have not fulfilled this service, it shall be considered serious misconduct. 
 
For example: an enterprise that uses automatic machine for 24 hours per day and 7 days per week for 
producing coats or other kinds of clothes during the strike notice, a minimum service must be created for 
protection during the strike which must have workers/employees to fulfill the minimum service to shrink 
the level of loss of the employer and as long as the non-determination of this minimum service would 
lead to the halt or breaking down of all the machines of the establishment/enterprise. So the creation of 
minimum service is to ensure the protection of machinery and equipment of the enterprise and for the 
above case is to protect the automatic machine and shrink the loss.  
 
Consequence: However, this rule has not been practiced in the labour sector yet and the officers in 
charge of labour did not refer to this regulation to prevent or shrink the loss of the employer.  
 
4. Power of strike:  
A.Lead to employment contract suspension:the employment contract of the workers/employees who 
are the strikers will be suspended during the strike. The employment contract is suspended and the 
benefits of the work, including wage, will not to be paid during the strike.  
 
 

 

 

 

 

 

Precedent of the Arbitration Council 
 

1. The workers/employees who organize a strike are not entitled to their wage during the strike 
although the strike has followed the legal procedure. (Arbitral Award 49/05, 53/05)  
2. The employer is not obliged to provide wages and attendance bonus during the strike although the 
strike has followed the legal procedures or has not followed the legal procedures. (Arbitral Award 
81/08)  
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The exercise of the right to strike is the right and freedom of the strikers for their demand for a solution 
and the solution is also a condition of returning to work. However, according to the principle of rights and 
freedom, the workers who are not strikers have full freedom to work and the State shall ensure that 
the right and freedom of the workers who are not strikers are protected against threat or coercion.  
 

 

 

 

When a strike ends, the workers/employees shall be accepted to return to work as usual. Although the 
employment contract is suspended during the strike, the mandate of the worker/employee representative 
is not suspended (can maintain relations with the employer). A punishment on workers/employees joining 
the strike is prohibited.  
 
B. Principle of Deregulation of Strike Action:the workers/employees will not get benefits of the work, 
including wages, during the strike but meanwhile it can have a deregulation and the employer is obliged 
to provide benefits of the work and wages during the strike for the workers/employees if it is under the 
following conditions:  
A.1 The employer has hired new workers/employees to do the work instead during the strike (except the 
hiring of new workers/employees to do the work instead of the workers/employees who have been 
mobilized to fulfill the minimum wage but the workers/employees who are mobilized are absent).  
A.2 The employer has transported his/her goods and raw materials to another enterprise/establishment to 
help do the work, the transport of goods or raw materials to the outside factory or 
enterprise/establishment for supplying service instead while the strike still continue, which this can be 
equivalent to recruitment of new workers/employees to do the work instead of old workers/employees. 
This activity is considered contrary to the rule and purpose of the strike. Meanwhile, according to the 
Arbitral Award of the Arbitration Council of Lida Garment factory case which the workers/employees did 
not follow the rule of giving notice and went against the strike procedure, so the strikers lose interests of 
the strike, meaning they could not receive wages during the strike. 

 

 

 

 

 

 
 
 
Note: Arbitral Award 16/04 dated 29 March 2004, Case of Yada Printing company, cannot be considered 
hiring new workers/employees to work instead of the workers/employees who were on strike or the 
transfer of work to another company, if in case the transport of the goods from the dispute workplace was 
that the owner of the goods come to transport back their own goods as the owner saw the 
workers/employees being on strike and was afraid that the company which was involved in the dispute 
would not be able to finish the work on time.  
 
5. Legality of Strike  
Illegal strike is defined as a strike happening without following the legal procedure or strike that was not 
organized peacefully. The determination of a strike qualification as legal or illegal is the exclusive 
authority of the labour court or common court if the labour court has not been established yet. 

Although a strike is organized in accordance with the legal procedure or not in 
accordance with the legal procedure, the benefits of the work and wage are not provided 
during the strike.  

 

Precedent of the Arbitration Council 
 
1. The employer loses the right not to pay wages for workers/employees during the strike if the 
employer hires new workers/employees during the strike or transfer the work of the strikers to 
another factory. (Arbitral Award 73/04).  
2. If the employer does not violate the law related to the strike (such as not hiring new 
workers/employees during the strike), the employer does not need to pay wages (including other 
benefits) for the workers/employees who are the strikers. (Arbitral Award 16/04, 25/04)  
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In case the court rules that the strike is illegal, the strikers must return to work within 48 hours counting 
from the time the declaration was released. For workers/employees who fail to return to work within 48 
hours and have no valid reason, those workers/employees are considered having committed serious 
misconduct.  
 
According to the Arbitral Award of the Arbitration Council, some proper reasons which can be proved to 
be free from having committed serious misconduct are as follows:  
 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

Strike is the right and freedom of the strikers. Meanwhile, the workers 
who are not strikers also have the freedom not to join the strike. 

Precedent of the Arbitration Council  
 

1. The workers/employees who refuse to return to work within the period ordered by the court is 
considered serious misconduct. The workers/employees are obliged to return to work within a 
specific period posted or announced ordering them to return to work. (Arbitral Award 28/04)  
 

1. Any worker/employee who was on leave with permission during the strike cannot be 
considered as striker. If a worker/employee took leave with permission during the time the court 
issued an order for returning to work, it is a legal reason for not returning to work during the order 
of the court. (Arbitral Award 28/04)    

Precedent of Arbitration Council  
 

1. The Arbitration Council will not issue an award or resolution of a collective labour dispute when 
either party to the dispute conduct a strike or lockout during the proceedings of the Arbitration 
Council. (Arbitral Award 04/04)  
2. The right to strike can be applied only when the mechanism to resolve the dispute peacefully has 
ended. This mechanism include the proceedings in the Arbitration Council (Arbitral Award 15/04) 
3. The workers/employees cannot threaten or incite other workers/employees to join the strike. 
(Arbitral Award 18/04)   
4. The placement of students and staff or apprentices from a partner hotel for the purpose of training 
cannot be considered as hiring workers in violation of the labour law on strike rule. (Arbitral Award 
22/04)   
5. Turning off the electricity of the company by the workers/employees during the strike is illegal as 
this act will lead to damage to the company and violation of the workers/employees’ obligation to 
organize a strike peacefully. This behavior can be considered serious misconduct. (Arbitral Award 
36/04) 
6. When the workers/employees organize a strike against the legal procedure, it means that they did 
not come to work for the employer regularly so they are not entitled to attendance bonus (Arbitral 
Award 127/08)  
7. During the strike, the employer is obliged to pay seniority bonus for the workers/employees 
(Arbitral Award 70/08) 
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Formulated by:  

 
GMAC Legal and Labour Team 

 

 
Disclaimer: This legal pointer intends to provide members with legal information only and does not serve 
as legal advice. GMAC is not responsible for any damage resulting from the implementation of this legal 
pointer. GMAC encourages members to seek additional explanation from legal experts before 
implementing this legal pointer. For further information, please contact GMAC at 023 301 181 or 
email: 
 

kimpichda@gmac-cambodia.org 
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